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Stabilising India-Nepal ties in changing times

n Nepal, there is a palpable sense of

restlessness, dissatisfaction and

uncertainty in the air these days because of

the overall political and economic
environment. While the transition to a
full-fledged democracy underpinned by credible
political institutions seems to be an unending
one, there is also confusion about the direction in
which it is headed.

And, there are a lot of questions. Was it
premature for Nepal to have decided through a
Constitution (which was rushed through and
barely debated) that it should be transformed
instantaneously into a secular federal democratic
republic? This when as a young democracy it had
just battled one upheaval after another, and was
in dire need of leaders, experience and
institutions capable of handling daunting
challenges? Should Nepal, which had a wonderful
tradition of being deeply religious but with a
secular and tolerant ethos, revert to its Hindu
identity which it had lost when political parties
were negotiating with the Maoists for an end to
their 10-year insurgency? Should the monarchy
be restored for want of institutions which could
make sure that red lines were respected in the
interests of safeguarding democracy? Was a
genuine federal setup not an invitation for Nepal’s
disunity? How can Nepal survive in the
post-COVID-19 world when corruption and
misgovernance are so rampant?

The new government in New Delhi in June will
have its hands full handling its foreign policy
priorities. One of them will continue to be China.
And for that reason alone, a high level of
attention being paid to Nepal is certain, especially
in view of recent developments there and the
high probability that political certainty will
continue there in the months ahead.

Changes under China’s shadow

One reason for attention is the recent dramatic
change in the coalition partners of the incumbent
Prime Minister, Maoist leader Pushpa Kamal
Dahal ‘Prachanda’, which saw the largest party in
Parliament, the centrist Nepali Congress (NC),
being replaced by the second largest party led by
K.P. Sharma Oli, who when Prime Minister in the
past, had gained the reputation of being
pro-China and anti-India.

The Chinese were the first to officially welcome
the renewed alliance between the two major left
parties, which they have been urging for long,
sometimes publicly, and clumsily.

This time around they managed to avoid public
controversy and allow the revival of the
partnership to look as if it was a purely internal
matter. Yet, they would have relished the
readiness of the new left government to ignore
Indian sensitivities. Nepal’s Foreign Minister
departed from convention by making his first
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official foreign visit to Beijing rather than New
Delhi, and, despite domestic warnings of falling
into a Sri Lanka-like debt trap, agreed to revive
cooperation on China’s Belt and Road Initiative
(BRI).

There have also been high-level military visits
where new understandings have reportedly been
reached. China’s intentions are very clear: to
expand its influence in Nepal at the cost of
India’s. Interestingly, the revival of the far left is
being accompanied by a strong clamour from
forces on the far right, which include calls for the
restoration of the institution of monarchy and
Nepal’s Hindu identity.

Nepal, which was once the world’s only Hindu
kingdom, was converted by its Parliament into a
secular federal republic shortly after the Maoist
insurgency ended and the Maoists agreed to be
mainstreamed into the country’s democratic
polity a few years ago.

Both sets of forces have the reputation of being
ultra-nationalistic, pro-China and anti-India. Even
otherwise, continuing political instability and
malgovernance could invite a proliferation of
India-directed mischief from Nepal by third
countries and their non-official partners — the
‘nexus’ of smuggling and terrorism in Pakistan
that India’s External Affairs Minister S. Jaishankar
recently described as an ‘industry’.

During the last phase of the King Birendra
years, political instability accompanied by
frequent changes of government (a result of
political opportunism), facilitated the spread of a
Maoist insurgency within Nepal which later
established its headquarters in a jungle hideout in
India. In parallel, there was an escalation of the
smuggling of drugs, arms and terrorist-related
cross-border activities masterminded from
Pakistan against India, from Nepalese soil. The
latter culminated in the hijacking of flight IC 814
in December 1999.

The redeeming feature then was a stable
relationship between India and Nepal under
Nepal’s ‘twin pillar’ policy of supporting the king
and multi-party democracy, which resulted in
India’s discreet cooperation and good relations
across the political spectrum. It also saw Indian
and Nepalese intelligence agencies working to
expose Pakistani involvement.

Eventually, the situation quickly developed
into a multi-faceted crisis, causing upheavals and
transformations in Nepal and new questions
about the quality of its bilateral ties with India.

Unlike in the past, China is now proactively
working against India in Nepal. No longer does it
have a low profile. It would probably be openly
supportive of any cross-border instigation of
terrorist activities in India — which, for China,
would come under the category of “good
terrorism”. It suits Pakistan to do its bit too as it
knows that it can rely on China for support when

needed. Theoretically, India is not alone. It has
the Quad (Australia, India, Japan, the United
States), Indo-Pacific and other groupings keeping
a close watch on China’s moves to expand its
influence through fair means and foul. However,
it would be risky to assume that these would be of
help if a Great Game 2.0 begins in a shaky Nepal.

India’s stand

India has been playing its cards reasonably well,
keeping a low profile and avoiding controversy by
staying out of Nepal’s internal affairs. However,
pressure from some Nepali quarters to give
“advice”, or the temptation by some in India to
give it in at least two important matters can be
anticipated. Should Nepal revert to its old identity
as a Hindu nation? And, should the calls for
restoration of monarchy be encouraged given
rising frustration with a democracy without
strong institutional underpinnings?

India (whether at the level of central, State or
civil society) will have to give careful answers. In
Nepal, opinions are often over-interpreted and
confusion caused as a result of ‘mixed signals’
from India. It is for the Nepalese to decide on
such issues. India could consider offering a new
and holistic development road map which would
excite public imagination and attract cross-party
political consensus.

For example, there could be a transformative,
sustainable development agenda aimed at
improving the quality of life of its people.
Innovative approaches in sectors such as health,
education, food and nutrition, child
development, gender and jobs, will ensure that
the BRI and other Chinese pet projects are not a
priority.

High-level Indian attention could inject a sense
of optimism, stimulate investment in key sectors,
and promote cross-party consensus on major
projects. This will ensure that there is continuity
and time-bound results even in the midst of
instability, foster new inter-linkages between
industries in both countries, address the
demographic dividend, respond to the yearning
in Nepal for a sense of equality and sovereign
space, and build on the foundation of common
civilisational assets which make the India-Nepal
relationship so unique. India should also never
forget that for the big brother-small brother
syndrome to be overcome, the onus lies on the
big brother — the style of diplomacy matters as
much as the substance in relations between the
two countries.

With regard to Nepal, the many concerns
complicating the India-Nepal relationship need
not be an insoluble migraine. The new
government in New Delhi in June this year has its
work cut out.
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Adopting a transformative vision for mediation

prolonged litigation, the emphatic directive

from the Chief Justice of India, Justice D.Y.
Chandrachud, in April 2024, to “mediate, not
litigate”, echoes with increasing urgency. The
Mediation Act, 2023, notified on September 15,
2023, promises a transformative shift towards
alternative dispute resolution. This legislation not
only formalises mediation but also provides a
comprehensive definition that includes
pre-litigation and court-annexed mediation,
online platforms, and community mediation
among its forms, all aimed at facilitating amicable
settlements through the intervention of a neutral
mediator.

The reflections of the former Supreme Court of
India judge, Justice S.K. Kaul, further illuminate
the nuanced role of mediation. Speaking at a
recent event, he recognised the evolution of
mediation from a concept met with scepticism to
one that is now warmly embraced by the legal
community. Justice Kaul underscored that
mediation should not be seen as a replacement
for established legal procedures such as the
Insolvency and Bankruptcy Code (“IBC”), but
rather as a synergistic approach.

Echoing the ethos of Mahatma Gandhi, who
saw the true role of a lawyer not in litigation but
in uniting parties in dispute, mediation reorients
the focus from adversarial confrontation to
reconciling differences and healing relationships.
As peacemakers, mediators foster a democratic
space for open dialogue, allowing individuals to
express their emotions and grievances freely,
thereby paving the way for mutual understanding
and the restoration of balance.

This narrative not only showcases the
expanding scope of mediation but also
emphasises its critical role in streamlining both
legal and economic dispute resolutions. It
underscores our collective need to integrate
mediation more deeply into our dispute
resolution framework and, more importantly,
cultivate a new generation of mediators.

l n an era dominated by judicial backlog and

Vaibhavi Khuthia

is an advocate based
in Mumbai. She also
leads the mediation
wing at Presolv360,
an online dispute
resolution platform

There is a need
to integrate
mediation more
deeply into
India’s dispute
resolution
framework and
also foster a
new generation
of mediators

Barriers to skill development
To ensure the effectiveness of mediation, it is

critical to recognise certain flaws which may
hinder the successful on-ground implementation
of the Mediation Act, 2023. While the legislation
sets a strong foundation, the true efficacy of
mediation relies equally on practical on-ground
implementation and further improvements in the
legislation.

Under current guidelines, aspiring mediators
are required to have 15 years of professional
experience in their field before they qualify to
practise as mediators. This experience equips
mediators with a deep understanding of the
nuanced dynamics necessary to effectively guide
disputing parties toward resolution.

However, the path from initial basic mediation
understanding in law school to becoming a
practising mediator involves significant
challenges. Law students are typically and
specifically trained to advocate strongly from
their client’s perspective, a necessary skill in
litigation but one that contrasts sharply with the
mediator’s role, which emphasises neutrality,
impartiality, and an unbiased commitment to the
mediation process rather than to a specific
outcome.

This bifurcated approach — where one must
unlearn mediation to practise advocacy and then,
years later, unlearn advocacy to return to
mediation — underscores a deeper disconnect in
our legal education and practice. It suggests a
need for continuous, integrated learning that
allows legal professionals to wear multiple hats,
switching from advocate to mediator with fluidity
rather than viewing these roles as mutually
exclusive stages of their career. Such an
integrated approach would not only maintain the
mediator’s skill set throughout their career but
also enhance their overall effectiveness by
combining deep legal knowledge with core
mediation competencies.

Fostering the next generation of mediators
To elevate the effectiveness of mediation, it is
essential to recognise the distinct skill sets
required beyond traditional legal expertise.
Innovative training methods such as co-mediation
and shadow mediation should be incorporated

under the Mediation Act 2023 for young lawyers.
Co-mediation pairs novice mediators with
experienced counterparts in actual mediation
sessions, facilitating a dynamic learning
environment where skills can be actively
observed and practised. Concurrently, shadow
mediation offers novices a chance to observe
these sessions without direct involvement,
providing them with insights into the subtleties of
the mediation process and various conflict
resolution strategies. By merging direct
participation and observational learning, these
training methods equip emerging mediators with
a deeper understanding and practical
experience, crucial for handling complex
disputes effectively and confidently. This dual
approach ensures a comprehensive learning
experience, paving the way for well-rounded
professional development in the field of
mediation.

Such practical exposure will ensure that
emerging mediators develop the nuanced skills
and the confidence necessary for mediating
complex disputes effectively.

Additionally, embedding a structured
mediation training module within the law school
curriculum is vital. Introducing law students early
to mediation training can ignite their interest and
equip them with critical skills for resolving
disputes empathetically and efficiently, setting
the stage for a new generation of adept
mediators.

Adoption of these strategic enhancements will
not only tweak existing frameworks but also
spearhead a significant evolution in the legal
landscape.

These changes shall promise to transform the
Mediation Act, 2023, from statute to a dynamic
catalyst for growth and innovation in dispute
resolution across India.

By empowering the next generation of
mediators with the tools to succeed, we will be
setting the stage for a more harmonious, efficient,
and just society. Let us seize this opportunity to
foster a robust culture of mediation, ensuring that
every mediator not only learns the craft but also
masters the art of peace making.
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An overview of the Smart Cities Mission

How are smart cities defined by the government? What are the two major aspects of the Smart Cities Mission? Why is the mission considered to be exclusionary
to many? Did the SCM override the 74th Constitutional Amendment?

EXPLAINER

Tikender Panwar

The story so far:
he Smart Cities Mission (SCM),
a flagship programme of the
NDA-1 government, has taken a
back seat in this year’s list of
poll promises and achievements.

What are smart cities?

The term ‘Smart City” has been used
widely ever since 20009, after the great
financial crash. Smart cities were defined
by urban practitioners as new Silicon
Valleys built with a strong integration of a
network of airports, highways, and other
types of communications, a so-called
intellectual city with advanced ICT.

The NDA-1 government wanted to
adapt to these global changes, already
happening through the Jawaharlal Nehru
National Urban Renewal Mission
(JNNURM). It went ahead with a major
flagship programme and thus, the SCM
was announced in June 2015. Hundred
cities were selected for five years under
the mission. However, the mission did not
clearly define a smart city. It stated,
“there is no universally accepted
definition of a Smart City.... The
conceptualisation of Smart City... varies
from city to city and country to country,
depending on the level of development,
willingness to change and reform,
resources and aspirations of the city
residents. A Smart City would have a
different connotation in India than, say,
Europe. Even in India, there is no one
way of defining a Smart City.”

What was the SCM?

The SCM had two main aspects:
area-based development consisting of
three components — redevelopment (city
renewal), retrofitting (city improvement),
and green field projects (city extension);
and pan-city solutions based on ICT.
These further comprised some six
categories that would include

still in the dark: The Cochin Smart Mission Limited has installed LED lights on the Katrikadavu Bridge
and on the Kaloor-Kadavanthra Road, in Kochi. H. VIBHU

e-governance, waste management, water
management, energy management, urban
mobility, and skill development. Around
%2 lakh crore was kept aside for the
mission, with public-private partnerships
(PPP) an important driver of the same.

The mission that was to be completed
in 2020, was given two extensions till June
2024. Additionally, to make the mission
effective, a business model of governance
was adopted bypassing the existing
models of city governance in the country.
An SPV (special purpose vehicle) led by a
bureaucrat or a representative of an MNC,
and other major stakeholders was created
and registered under the Companies Act.
The elected council, thus, had little role in
the governance structure.

What is the status of the SCM?
The Urban Ministry’s dashboard as of

April 26, exhibits that 8,033 projects
sanctioned under the SCM have seen a fall
in the total outlay from the expected ¥2
lakh crore to %1,67,875 crore, which is 16%
less than the projected capital flow in 100
cities. The dashboard also states that the
SCM grant funded 5,533 projects worth
365,063 crore that have been completed,
while 921 projects worth 321,000 crore
are still ongoing.

As many as 400 projects being
undertaken by about 10 cities under the
Mission are unlikely to meet the extended
deadline of June 2024.

Interestingly, the funding pattern
shows that not more than 5% has come
through the PPP route.

Where did the SCM falter?
The selection of 100 cities on a
competitive basis was flawed due to the

diversity in existing urban realities. The
scheme was divorced from the ground
realities of urban India - the urbanisation
here is dynamic and not static like the
West.

The SCM became an exclusionary
scheme wherein not more than 1% of a
city’s geographical area was selected for
development. For example, Chandigarh
which received 196 crore in the first
tranche under the SCM spent it on smart
water meters, a Wi-Fi zone, and solid
waste management programmes all
ploughed into one pocket-sector 43.

According to two major reports by
McKinsey, to make Indian cities liveable, a
capital expenditure of $1.2 trillion is
required by 2030. In this context,
%1,67,875 crore is less than $20 billion in
nine years. This comes to around 0.027 %
of the total requirement in urban India.
Hence, there was little traction for this
scheme.

Additionally, the SPV model designed
for smart cities was not aligned with the
74th Constitutional Amendment, which
led to many cities objecting to the
governance structure. The design,
according to critics, was too top-bottom.
Ahilly town that had an annual budget of
less than %100 crore claimed projects
worth more than Z2,500 crore. This was
incongruent to the demands of the
residents of the town.

Urban India, according to the World
Bank has more than 49% of the
population living in slums. In the name of
executing smart city projects, there was
displacement of people living in poorer
localities. Street vendors, for example,
were displaced and urban commons were
disrupted.

Another major consequence of the
SCM has been enhanced urban flooding.
Some of the towns which have historically
never been flooded were made vulnerable
because of infrastructure development
projects that spoiled or dismantled the
water channels and contours.

Tikender Singh Panwar is former Deputy
Mayor, Shimla, and Member, Kerala Urban
Commission.
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outlay from the expected 32
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projected capital flow in 100
cities.
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The SCM became an
exclusionary scheme wherein
not more than 1% of a city’s
geographical area was selected
for development. The scheme
was divorced from ground
realities of urban India.
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What is the legal position on
live-in relationships?

What did the Allahabad High Court state with respect to Muslims and live-in relationships?

Ziya Us Salam

The story so far:
he Lucknow bench of the
Allahabad High Court stated
earlier this month that a
Muslim cannot claim rights in a
live-in relationship when he or she has a
living spouse. A two judge Bench of
Justices A.R. Masoodi and A.K. Srivastava
called such a relationship against the
tenets of Islam while hearing a writ
petition by Sneha Devi and Mohammed
Shadab Khan. Ms. Devi and Mr. Khan had
sought protection from police action after
the woman’s parents filed a kidnapping
case against Mr. Khan.

What happened?

The couple had told the court they were
adults in a live-in relationship and that
they sought protection under Article 21 of
the Constitution (protection of life and
personal liberty). The judges, however,
stated, “Islamic tenets do not permit
live-in relationships during the subsisting

marriage. The position may be different if
the two persons are unmarried and the
parties being major choose to lead their
lives in a way of their own.” Incidentally,
Mr. Khan was married to one Farida
Khatoon since 2020.

“The constitutional morality may come
to the rescue of such a couple and the
social morality settled through the
customs and usages over ages may give
way to the constitutional morality and
protection under Article 21 of the
Constitution of India may step in to
protect the cause. The case before us is,
however, different,” the court said,
adding, “The constitutional protection
under Article 21 of the Constitution of
India would not lend an un-canalised
support to such a right”

What have been previous orders?
Live-in relationships with variables of
marital status of the partners, their
possibly different faiths, birth of children
and even separation have occupied the
attention of the judiciary at various levels

in recent years. If in the case of Ms. Devi
and Mr. Khan, only the latter was
married, in another case last year, both
partners were married but involved in a
live-in relationship away from wedlock.

In November last year, the Supreme
Court stayed orders passed by lower
courts and the Gujarat High Court
awarding maintenance to a woman from
the man she had been living with. The top
court order came after a Surat-based man
challenged the High Court order arguing
that their relationship could not be
termed a domestic relationship as they
were both married to other people at the
time of cohabitation. While their
respective marriages subsisted, they lived
together in 2012 and had a daughter too a
couple of years later. The woman had
approached the judiciary as the live-in
relationship did not work out, and sought
relief under the Protection of Women
from Domestic Violence Act, 2005. She
sought maintenance too.

Interestingly in the same month, the
Punjab and Haryana High Court stated

that a couple living together without
obtaining a divorce from their previous
spouse cannot be classified as being in a
“live-in relationship” or being in a union
similar to marriage. The court even felt
that such an arrangement would amount
to the offence of bigamy under Sections
494/495 of the Indian Penal Code. In this
case, the man was already married. The
court refused to provide protection to the
couple, stating, “The male partner is
engaging in a lustful and adulterous life
with the female partner without obtaining
a valid divorce from his previous spouse.”

What have the Courts said about
live-in relationships?

India does not have any laws that directly
address a live-in partnership. As per the
top Court, for a man and a woman to live
together is part of ‘the right to life’;
therefore, a live-in relationship is no
longer an offence. The Supreme Court in
its various judgments has stated that a
man and a woman living like a husband
and a wife in a long-term relationship, and
even have children, the judiciary will
presume that the two were married and
that the same laws would be applicable to
them and their relationship. The concept
of a live-in relationship was recognised in
Payal Sharma versus Nari Niketan by the
Allahabad High Court, where the judges
felt, “A man and a woman, even without
getting married, can live together if they
wish to. This may be regarded as immoral
by society, but it is not illegal. There is a
difference between law and morality.”
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